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ORDER OF THE COURT OF FIRST INSTANCE (Eighth Chamber)
25 November 2009 *

415926 —

(State aid — Measures in favour of Danske Statshaner - Public service obligations
— Decision to initiate the procedure provided for in Article 88(2)
EC - Inadmissibility)

In Case T-87/09,

Jorgen Andersen, residing in Ballerup (Denmark), represented by M. Nissen,
J. Rivas de Andrés and J. Gutierrez Gisbert, lawyers,

applicant,
v

Commission of the European Communities, represented by B. Martenczuk and
C. Urraca Caviedes, acting as Agents,

defendant,

ACTION for annulment of Commission Decision C(2008) 4776 final of
10 September 2008 to initiate the procedure provided for in Article 38(2) EC in
respect of State aid C 41/2008 (ex NN 35/2008), implemented by the Kingdom of
Denmark in favour of Danske Statsbaner,

THE COURT OF FIRST INSTANCE OF THE EUROPEAN COMMUNITIES
(Eighth Chamber),

composed of M.E. Martins Ribeiro, President, S. Papasavvas (Rapporteur) and
N. Wahl, Judges,

Registrar: E. Coulon,

makes the following
CERTIFIED A TRUE COPY,
* Language of the caze: English. LUXEMBOURG, JQ. / /, ﬂ g

EN REGISTRAR@L’
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ORDER QF 25. 11. 2008 ~ CASE T-§7/09

Order

Background to the dispute

The applicant, J. Andersen, operates bus transport services in Denmark and
elsewhere under the trade name Grihundbus v/Jergen Andersen., His routes
include a link between Copenhagen (Denmark) and Ystad (Sweden). Ystad is
linked by water route to the island of Bornholm (Denmark).

On 3 February 2003, the applicant lodged a complaint with the Commission of the
European Communities concerning alleged State aid granted by the Kingdom of
Denmark to the incumbent operator providing rail transport services in Denmark,
namely Danske Statshaner (DSB).

That complaint concerned the rail link between Copenhagen and Ystad, which
was included in a public service contract between the Danish Ministry of
Transport and DSB for the period from 2005 to 2014,

The applicant argued in his complaint inter alia that the compensation for a public
service was unacceptable when the market in question was open to competition,
that the Danish Government had to choose the solution which is least costly for
the commupity and that, in any event, the compensation granted had to correspond
to the extra cost resulting from the imposition of public service obligations.

On the basis of the complaint lodged by the applicant and a second complaint
lodged in 2006 by a Danish association representing the interests of a number of
bus operators, the Commission adopted Decision C(2008) 4776 final of
10 September 2008 (‘the contested decision”), published in the Official Journal of
the European Union of 4 December 2008 (0T 2008 C 309, p. 14) in the authentic
language (Danish), preceded by a summary in the other official languages. By the
contested decision, the Commission initiated the formal investigation procedure
provided for in Article 88(2) EC relating to State aid C 41/2008 (ex NN 35/2008),
which the Kingdom of Denmark implemented in favour of DSB.

According to recital 5 of the contested decision, DSB is wholly owned by the
Danish State and provides, inter alia, passenger rail transport services.

The contested decision concerns, in addition to the measures cornplained of by the
applicant, measures relating to another public service contract for the period from
2000 to 2004, criticised in the second complaint of 2006.

Recital 58 of the contested decision states that the contract signed by the Danish
Ministry of Transport and DSB concerning the link between Copenhagen and
Ystad for the period from 2005 to 2014 provides for the payment of several
mitlion Danish crowns (DKK) per year to DSB by way of compensation for the
performance of public service obligations.
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ANDERSEN v COMMISSION

For the appraisal of the measures provided for by that contract in the light of the
provisions relating to State aid, the Commission began by examining whether they
were State aid for the purposes of Article 87(1) EC. The Commission was not able
to rule out the possibility that those measures did constitute such aid, It thus
conducted an initial assessment of the compatibility of those measures with the
common, market.

Regarding, more specifically, the classification of the measures in question as
State aid for the purposes of Article 87(1) EC, the Commission observed that the
payments in question had been made using State resources and that DSB was an
undertaking within the meaning of Article 87(1) EC (recitals 66 and 67 of the
contested decision). As to whether those measures conferred an economic
advantage on DSB, the Commission stated, in recital 68 of the contested decision,
that it would examine whether the four criteria laid down in that regard in
C-280/00 Altmark Trans and Regierungsprisidium Magdeburg [2003] ECR
1-7747 (‘Altmark”) were satisfied in the present case.

With respect to the first criterion, that the recipient undertaking must actually have
clearly-defined public service obligations to discharge (4/tmark, paragraph 89),
the Commission observed, first, that the Member States have broad discretion to
determine whether a service is of general ecopnomic interest. Next, the
Commission stated that the reasons put forward by the Danish State, namely
territorial continuity and the need for reliability and regularity in traffic between
Copenhagen and Bornholm island, the serving of the coastal towns by train routes
and the granting of reduced fares to certain categories of passengers, did not show
that the decision to include that line in the public service contract was vitiated by a
manifest error of assessment. In those circumstances, the Commission took the
view that the first Alimark criterion was satisfied as regards the link between
Copenhagen and Ystad (recitals 70 to 76 of the contested decision).

As regards the second criterion, that the parameters on the basis of which the
compensation is calculated must be established in advance in an objective and
transparent manner (Altmark, paragraph 90), the Commission noted that it was
satisfied for the period from 1999 to 2008. It expressed doubts in that regard,
however, for the period from 2009 to 2014, due to the lack of a forecast budget
which would have served as a basis for calculating the compensation to be granted
(recital 80 of the contested decision).

Regarding the third criterion, that the compensation cannot exceed what is
necessary to cover all or part of the costs incurred in the discharge of public
service obligations, taking into account the relevant receipts and a reasonable
profit for discharging those obligations (4ltmark, paragraph 92), the Commission
stated, in recitals 102 and 103 of the contested decision, that it did not rule out the
possibility of there being overcompensation with respect to the link between
Copenhagen and Vstad and the entire journey between Copenhagen and Bornholm
island.
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ORDER OF 25. 11. 2009 — CASE T-37/0%

As regards the fourth criterion, that, where the undertaking which is to discharge
public service obligations is not chosen pursuant to a public procurement
procedure, the level of compensation needed must be determined on the basis of
an analysis of the costs which a typical undertaking, well run and adequately
provided with means of transport so as 1o be able to meet the necessary public
service requirements, would have incurred in discharging those obligations, taking
into account the relevant receipts and a reasonable profit for discharging the
obligations (4/tmark, paragraph 93), the Commission expressed doubts as to the
methodology used by the Danish authorities (recitals 104 to 107 of the contested
decision).

Moreover, in recitals 108 to 112 of the contested decision, the Commission took
the view that the measures in question were likely to affect trade between Member
States. In those circumstances, the Commission found that those measures did
come within the concept of State aid for the purposes of Article 87(1) EC.

As to the compatibility of the aid with the common market, the Commission
stated, in recitals 116 and 117 of the contested decision, that, following Almark, it
was necessary to determine whether Regulation (EEC) No 1191/69 of the Council
of 26 June 1969 on action by Member States concerning the obligations inherent
in the concept of a public service in transport by rail, road and inland waterway
(OJ, English Special Edition 1969 (D), p. 276), or Regulation (EEC) No 1107/70 of
the Council of 4 June 1970 on the granting of aids for transport by rail, road and
inland waterway (OJ, English Special Edition 1970 (II), p. 360), applied to the
present case. If one of the two regulations applied to this case, the compatibility of
the disputed measures with the common market could be assessed only in the light
thereof and not in the light of primary law provisions such as Articles 87 EC or
73 EC. :

Regarding Regulation No 1191/69, the Commission stated, first of all, that the
public service contract in question came within the scope of application of Article
14 of that regulation (recital 118 of the contested decision). Next, the Commission
stated that Article 17(2) of Regulation No 1191/69 exermpted Member States from
the obligation of notification under Article 88(3) EC, solely with respect to
compensation granted to balance the public service obligations imposed
unilaterally by public authorities on transport undertakings. By contrast, the
notification procedure applies to payments made under a public service contract
for the purposes of Article 14 of that regulation (recitals 119 to 123 of the
contested decision).

The Commission further stated that aid under a public service contract could be
declared compatible with the common market and that, given that there were no
specific criteria in that regard in Regulation No 1191/69, compatibility should be
assessed in the light of the general principles arising from the Treaty, the case-law
and its decision-making practice (recitals 126 and 127 of the contested decision).

II-4
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ANDERSEN v COMMISSION

The Commission thus referred to the Community framework for State aid in the
form of public service compensation (OJ 2005 C 297, p. 4), point 14 of which
states:

‘“The amount of compensation may not exceed what is necessary to cover the costs
incurred in discharging the public service obligations, taking into account the
relevant receipts and reasonable profit for discharging those obligations, The
amount of compensation includes all the advantages granted by the State or
through State resources in any form whatsoever, The reasonable profit may
include all or some of the productivity gains achieved by the undertakings
concerned during an agreed limited period without reducing the level of quality of
the services entrusted to the undertaking by the State.”

The Commission expressed doubts as to whether the price paid by the Danish
Government included solely what was necessary to cover the costs incurred in
discharging the public service obligations (recitals 129 to 131 of the contested
deciston).

Regarding the assessment of the compatibility of the disputed measures with the
common market on the basis of Regulation No 1107/70, which, according to the
Commission, is also applicable in the present case, the Commission stated that the
public service contract in question did not fall within any of the cases listed in
Article 3(2) and (3) of that regulation and that, consequently, the disputed aid
could not be declared compatible with the common market on that basis (recitals
132 to 135 of the contested decision).

Lastly, the Commission found that the aid in question could not be declared
compatible with the common market on the basis of Article 86(2) EC, because
Article 73 EC was a specific rule in relation to that provision (recital 136 of the
contested decision).

By letter of 18 December 2008, the applicant asked the Commission to confirm to
him that recitals 75 and 76 of the contested decision were a definitive decision that
the line between Copenhagen and Ystad was of a public service nature.

By letter of § January 2009, the Commission confirmed to the applicant, inter alia,
that his understanding of the contested decision was correct in that it did not
express any doubts as to the first 4ltmark criterion and that it considered that the
Danish authorities had not made any manifest error of assessment in finding that
the line between Copenhagen and Ystad had to be covered by the public service
contract signed with DSB.

Procedure and forms of order sought

By application lodged at the Registry of the Court of First Instance on 25 February
2009, the applicant brought the present action,

-3
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ORDER OF 25. 11. 2009 = CASE T-37/0%

By separate document lodged at the Court Registry on 4 June 2009, the
Commission raised an objection of inadmissibility pursuant to Article 114 of the
Rules of Procedure of the Court of First Instance. The applicant lodged his
observations on that objection on 15 July 2009,

By documents lodged at the Court Registry on 6 and 16 July 2009, the Kingdom
of Denmark and DSB applied for leave to intervene in the present case in support
of the form of order sought by the Commission,

The Commission claims that the Court should;
—  dismiss the action as inadmissible;

—  order the applicant to pay the costs.

The applicant contends that the Court should;

—  dismiss the objection of inadmissibility and rule on the substance of the
case;

—  annul the Commission’s position, as set out in recitals 75, 76 and 145 of the
contested decision,

—  inthe alternative, annul the contested decision;

—  order the Commission to pay the costs.

Law

The Commission argues that the action is inadmissible on two grounds. First, the
Commission considers that recitals 75, 76 and 145 of the contested decision, the
lawfulness of which is challenged by the applicant, do not constitute a
challengeable measure because they do not form part of the operative part of the
contested decision. Secondly, the Commission argues that the contested decision
does not affect the applicant’s legal position.

Should the action be held to be admissible, the Commission requests the Court to
ask the applicant to have certain documents in Danish annexed to the application
translated into the language of the case.

The Court finds that it is appropriate to begin by examining the second ground of
inadmissibility put forward.

Arguments of the parties

First, the Commission argues that the classification of the link between
Copenhagen and Ystad as a public service does not affect the contract covering
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the period from 2000 to 2004 (see paragraph 6 above). In fact only the second
contract referred to in the contested decision, namely the one covering the period
from 2005 to 2014, concems that link. Therefore, the applicant has no interest in
the annulment of the part of the contested decision relating to the contract
covering the period from 2000 to 2004,

Secondly, the Commission states that although according to the case-law an aid
beneficiary or the Member State concerned may bring an action against a decision
to initiate the formal investigation procedure in order to challenge the
classification of the disputed measure as aid or as new aid, that approach may
nonetheless not be applied to the situation of a competitor of the beneficiary of
that measure,

The decision to initiate the formal investigation procedure may have adverse
effects only on the beneficiary of the disputed measures, in that it creates the
impression that he has received unlawful 2id which may have to be recovered. By
contrast, such a decision can serve only to benefit a competitor of the beneficiary
of the aid and give him the opportunity to comment on the disputed measures.

The fact that the Commission did not express doubts as to whether the first
Altmark criterion was satisfied cannot alter that assessment, since the criteria in
question must be satisfied cumulatively in order for the measures in question not
to be classified as State aid for the purposes of Article 87(1) EC. Consequently,
that fact does not prejudge its final position as to whether there is State aid which
is compatible or incompatible with the common market in part or in whole.

It follows, furthermore, from Article 4(4) and Article 6(1) of Council Regulation
(BEC) No 659/1999 of 22 March 1999 laying down detailed rules for the
application of Article [§8 EC] (OJ 1999 L 83, p. 1) that the decision to initiate the
formal investigation procedure is to include a preliminary assessment of the aid
and set out the Commission’s doubts as to its compatibility with the common
market, That decision is also intended to allow the Member State concerned and
interested parties to submit comments. There is thus nothing to prevent the
applicant from submitting comments in respect of the first Alpmark criterion, even
though the Commission has not expressed doubts in that regard. As is apparent
from Article 7 of Regulation No 659/1999, there is nothing to prevent the
Commission from revisiting the assessments it made in the decision to initiate the
formal investigation procedure.

As to the letter of § January 2009, it merely confirms that the Commission had not
expressed any doubts as to the first Altmark criterion,

The Commission adds that, in the present proceedings, a final decision pursuant to
Article 7 of Regulation No 659/1999 will in any event be adopted. The applicant
would thus be able to challenge that decision if it stated that the disputed measures

Im-7
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" ORDER OF 25, 11. 2009 — CASE T-87/09

do not constitute State aid or that they constitute State aid which 1$ compatible
with the common market.

Lastly, the Commission points to the negative ‘systemic consequences’ of a
procedural nature which would ensue if the present action were held to be
admissible.

The applicant, for his part, submits that the contested decision containsg the
Commission’s definitive position on the classification of the Iink between
Copenhagen and Ystad as a public service, which affects his legal position and his
interests as a competitor of the beneficiary of the aid, namely DSB. Had the
Commission not classified that link as 2 public service, all of the aid granted to
DSB on that basis could have been declared incompatible with the common
market, As it was so classified, however, only that amount corresponding to the
overcompensation of the public service obligations can be classified as State aid
which is incompatible with the common market and recovered,

It follows that the contested decision produces definitive legal effects which are
independent of the final decision since, if the Commission had found that the first
Altmark criterion had not been satisfied, it would not have been necessary to
examine whether the other three criteria were,

The definitive nature of that position also follows from the Commission’s letter of
§ January 2009 (see paragraph 24 above), which made it pointless to submit
comments in that regard during the formal investigation procedure. Consequently,
the final decision will be merely an act confirming the contested decision on that
point and any action brought against would therefore be inadmissiblie,

Furthermore, in rejecting definitively the applicant’s assertions that there are no
public service obligations, the Commission affected irrevocably his interests and
legal position. The contested decision may be equated with a decision not to
initiate the formal investigation procedure. The present action is therefore
admissible in the light of the conditions laid down in the case-law for actions
against that type of decision. As the sole competitor of DSB on the line between
Copenhagen and Ystad, the applicant fulfils those conditions,

It is, moreover, precisely the classification of the link in question as a public
service which enabled DSB to remain active on that market or to offer its services
at a lower cost,

That classification also affects the possibilities the applicant may have for
challenging the disputed measures before the nationa) courts, as it makes it
practically impossible to obtain a suspension of those measures or provisional
recovery of the full amounts paid.

As to the Commission’s argument that the present action could not affect the
contract relating to the period from 2000 to 2004, the applicant observes that it is
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probable that the link between Copenhagen and Ystad also received subsidies
under that contract. In any event, if the Court finds that this argument put forward
by the Commission is well founded, it will entail the dismissal of the action as
madmissible only in so far as it covers that contract.

The applicant disputes, lastly, the Commission’s argument relating to the negative
‘systemic consequences’ of a procedural nature which would oceur if the present
action were held to be admissible.

Findings of the Court

Under Article 114 of the Rules of Procedure, if a party so applies, the Court of
First Instance may give a decision on admissibility without going to the substance
of the case, Under Article 114(3), the remainder of the proceedings is to be oral,
unless the Court decides otherwise. In the present case, the Court considers that it
has sufficient information from the documents and explanations provided by the
parties during the written procedure and decides, consequently, that there is no
need to hear the parties” oral argument,

It is clear from settled case-law that an action for annulment for the purposes of
Article 230 EC is available in the case of all measures adopted by the institutions,
whatever thetr nature or form, which are intended to have binding legal effects
capable of affecting the interests of the applicant by bringing about a distinct
change in his legal position (see Case C-521/06P Athinaiki Techniki v
Commission [2008] ECR I-5829, paragraph 29 and case-law cited).

Thus, in the area of State aid, it is those measures which definitively determine the
position of the Commission upon the conclusion of an administrative procedure,
and which are intended to have binding legal effects capable of affecting the
interests of the complainant, which are open to challenge, and not intermediate
measures whose putpose is to prepare for the final decision, which do not have
those effects (Athinaiki Techniki v Commission, paragraph 42),

The applicant argues that the contested decision satisfies those criteria, even
though, by that decision, the Commission merely initiated the formal investigation
procedure provided for in Article 88(2) EC against a measure benefiting his
competitor, DSB. According to the applicant, the fact that the Commission found,
in that decision, that the Member State concerned had not made a manifest error in
finding that DSB actually has public service obligations, and that the first 4ltmark
criterion was therefore satisfied, places a definitive limit on the amount of the aid
which may be declared incompatible with the common market and accordingly
recovered. It would follow that the contested decision produced binding legal
effects vis-a-vis the applicant by bringing about a distinct and definitive change in
his legal position.

It must be bome in mind, first of all, that, as is apparent from Arﬁcle 4(4) and
Article 6(1) of Regulation No 659/1999, the decision to initiate the formal
-9
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investigation procedure includes a preliminary assessment enabling the
Commission to form an initial view on whether the measures being investigated
arc in the nature of aid within the meaning of Article 87(1) EC and, if so, whether
the aid in question is compatible with the common market. It follows that that
decision is preparatory in relation to the final decision, which will fix definitively
the Commission’s position on those aspects. :

The necessarily provisional nature of the assessments contained in the decision to
initiate the formal investigation procedure is confirmed by Article 7 of Regulation
No 659/1999, which provides that the Commission may decide in the final
decision that the notified measure does not constitute aid, that the notified aid is
compatible with the common market, that the notified aid may be considered
compatible with the common market if certain obligations are complied with or
that the notified aid is incompatible with the common market (see, to that effect,
Case T-190/00 Regione Siciliane v Commission [2003] ECRII-5015,
paragraph 48),

Therefore, contrary to the applicant’s assertions, even though the Commission did
not express ay doubts, in the contested decision, about the decision by the Danish
authorities to classify the rail link between Copenhagen and Ystad as a public
service, it remains free to alter its position in the light of the comments submitted
by the interested parties throughout the administrative procedure, This finding is
not affected by the fact that the Commission expressed itself in affirmative terms
in the contested decision or even in the letter of 8 J anuary 2009 (see paragraph 24
above).

It remains to be examined whether, despite the preparatory nature of the contested
decision, the position taken by the Commission on the classification of the link
between Copenhagen and Ystad as a public service produces legal effects
independent of the final decision, which will be adopted on the basis of Article 7
of Regulation No 659/1999. It is clear from the case-law that such effects can
provide a basis for the admissibility of the action (Case C-47/91 Italy v
Commission [1992] ECR 1-4145, paragraphs 25 to 30; Case C-312/90 Spain v
Commission [1992] ECR 1-4117, paragraphs 17 to 24; and Case C-400/99 Ttaly v
Commission [2001] ECR I-7303, paragraphs 57 to 65).

In that regard, it should be observed, first of all, that the four Altmark criteria
concern the classification of the measure in question as State aid for the purposes
of Article 87(1) EC and, more specifically, the determination of whether there is
an advantage for the benefictary thereof (see, to that effect, Case T-354/05 TF/ v
Commission [2009] ECR 1-0000, paragraph 130).

Next, it must be borne in mind, as the Commission stated, that, in order to avoid
classification as State aid for the purposes of that provision, a measure must
satisfy all of those eriteria.

II-10
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If, contrary to the second Altmark criterion (see paragraph 12 above), the
parameters on the basis of which the compensation is calculated have not been
established in advance in an objective and transparent manner and if it cannot be
concluded that the conditions imposed by the third and fourth criterig (see
paragraphs 13 and 14 above) have been complied with, a determination cannot be
made as to the extent to which amounts granted exceed what is necessary for the
discharge of public service obligations, taking into account also a reasonable
profit, and that amount must accordingly be held to be State aid for the purposes
of Article 87(1) EC.

It cannot therefore be accepted that, where a measure satisfies solely the first
Altmark criterion (see paragraph 1] above), it constitutes State aid which, in the
event of incompatibility with the common market, must be recovered solely to the
extent that it exceeds what is necessary for the discharge of public service
obligations taking into account also a reasonable profit. On the contrary, if the
Commyission reaches the conclusion that the aid in question is incompatible with
the common market, it will have to order that it be recovered it accordance with
Article 14 of Regulation No 659/1999.

It follows from the foregoing, first, that the assessment in recitals 75, 76 and 145
of the contested decision is provisional in nature and, secondly, that it does not
produce independent legal effects with respect to the extent to which the amounts
paid to DSB may be classified as State aid which js incompatible with the
common market and recoverable pursuant to the final decision which will be
adopted in accordance with Article 7 of Regulation No 659/1999. Moreover, if the
Commission’s assessments in the contested decision become definitive in its final
decision, the applicant will be able to bring an action for annulment against that
decision (see, to that effect, Regione Siciliana v Commission, paragraph 49),
provided that he can demonstrate a legal interest in bringing those proceedings.

Those same considerations mean that, contrary to the view taken by the applicant
(sce paragraph 44 above), the contested decision may not be equated with a
decision taken pursuant to Article 4(2) or (3) of Regulation No 659/1999 and
finding, in the preliminary examination, that the disputed measures do not
constitute State aid or that they constitute State aid which is compatible with the
cOommon market.

It follows that the action must be dismissed as inadmissible, without its being
necessary to rule on the first ground of inadmissibility put forward by the
Commission {see paragraph 30 above),

In those circumstances, it is not necessary 10 rule on the Commission’s request
conceming the translation of certain annexes to the application (see paragraph 31
above).
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Similarly, it is not necessary to rule on the applications to intervene lodged by the
Kingdom of Denmark and DSB in support of the form of order sought by the
Commission (see, to that effect, order of 16 February 2007 in Case T-449/05
Dikigorikos Syllogos Ioanninon v Parliamens and Council, not published in the
ECR, paragraphs 86 and 87).

Costs

Under Article 87(2) of the Rules of Procedure, the unsuccessfil party is to be
ordered to pay the costs if they have been applied for in the successful party’s
pleadings, As the applicant has been unsuccessful, he must be ordered to pay the
costs, in accordance with the form of order sought by the Commission.

On those grounds,
THE COURT OF FIRST INSTANCE (Eighth Chamber)
hereby orders:
1. The application is dismissed as inadmissible.
2,  Mr Jorgen Andersen shail pay the costs.
Luxembourg, 25 November 2009,

M—t\‘
AALA

E. Coulon ME. Mattins Ribeiro
Registrar Prebident
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