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A. Introduction

1. Following the adoption of the report in the Committee for Legal Affairs and Human Rights on 25
November 2004, a number of events have prompted me to present the following additional information to the
Assembly.

B. Reply of the Federal Tax Service'
i Comparative Tax Burdens on Yukos and its competitors

2. On 5 January 2005, the Rapporteur received a reply to the questlons | had asked the head of the
Federal Tax Service, Mr Serdyukov, following my visit to Moscow in September.?

3. As regards the requested official figures on the comparative tax burden for oil producing companies,
the reply was evasive®.

4. The question on Yukos’ tax burden before and after the reassessments was not answered because
of the confidentiality of such information; | was encouraged to obtain the information from the taxpayer itself,
i.e. from Yukos.

5. I had already received this information from Yukos' CEO Steven Theede and the CFO, Bruce
Misamore, during my visit to Moscow in September®. My question to the Federal Tax Service was intended
to cross-check the information provided by Yukos, in line with my quest for utmost fairness and objectivity. |
take it that if the information provided by Yukos, which | published in the Explanatory Memorandum with the
proviso that confirmation by the Federal Tax Service was still outstanding, were false, Mr Serdyukov would
have said so in his reply.

! Text appended (Russian original and English translation).

cf para. 67 of the Explanatory Memorandum (Doc. 10368).

3 | asked for information on the total tax burden per barre! of oil produced, for different Russian oil producers, including
Yukos; the reply was that the information was not available as the competent authorities calculated in tons. However,
mformatlon based on calculations in tons was not provided either.

* ¢f. para. 64 of the Explanatory Memorandum (Doc. 10368) and footnote 14.
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6.

7.

8.

9.

10.

| must therefore assume that the total tax burden for Yukos, including the retroactive reassessments,
is indeed about triple that of its Russian competitors and that the total tax burden for 2002 exceeds Yukos'’

turnover for that year.

Temporary reprieve for taxpayers threatened by financial difficulties

The reply to my question regarding the legal possibility of temporary reprieve for taxpayers
threatened by financial difficulties following tax reassessments is clear: the law does not allow for any such
reprieve if procedures for criminal tax evasion have been instituted.

While the answer is quite clear, the categorical exclusion of any payment facilities to avoid
bancruptcy for the sole reason of the opening of criminal proceedings raises legal issues concerning the
principles of proportionality and the presumption of innocence (Article 6 paragraph of the 2 ECHR).

Treatment of other Russian oil companies having used the same tax minimisation schemes

In reply to my question whether other Russian oil companies, and if so which ones, had been
subjected to similar reassessments and their executives criminally prosecuted, given that we had been told

that other oil and resource companies had used the same tax minimisation schemes, | was given detailed

legal explanations, underpinned by copies of judgments of different Russian and CIS courts, according to

which agreements between local and regional authorities granting individual taxpayers privileges with regard ‘
to federal taxes are legally invalid.

The question of the legality, in tax law, of the tax minimisation schemes used by Yukos, as well as
many other resource extraction companies between 2000 and 2002, was neither the subject of my question,
nor even of my report. The reply mentions some other companies® whose agreements with local authorities
have been declared unlawful. But the core of my question — whether Yukos' competitors and their leading

executives have been subjected to the same excessive enforcement measures and even criminal
prosecutions, has not been addressed.

11.

I must therefore conclude that Yukos and its leading executives have indeed been “arbitrarily singled

out by the authorities”, as it is said in paragraph 9 of the draft resolution.

C.

12.

New developments and further information relating to “the circumstances surrounding the
arrest and prosecution of leading Yukos executives”

Sale of Yugansneftegaz

What was still not certain at the time the Committee on Legal Affairs and Human Rights adopted the

report — i.e. that Yukos’ principal asset, its oil-producing subsidiary Yugansneftegaz, would be sold off below
market value to players closely linked to the Kremlin®, has meanwhile turned into actual fact: on 19 ‘
December 2004, “Baikal Finance Group”, registered under an address in Twer in central Russia, which
houses a fast-food joint (“Café London”), a mobile phone shop and the liquor store “Dionis”, successfully
bought Yugansneftegaz for € 7 bn, i.e. less than half of the “fair value” estimated inter alia by Dresdner
Kleinwort Wasserstein at an auction in which other potential bidders, including from abroad, were discreetly
“discouraged” from participating.” Reportedly, the detour via Baikal Finance Group and Rosneft®, the State-

owned oil company to whom the original buyers are said to have transferred Yugansneftegaz, had become
necessary after Gazprom and international banks supporting Gazprom's expected bid had been discouraged

from acting overtly as buyers by an injunction pronounced by a Texan court a few days before the auction
pronounced at the request of Yukos. At the end of the day, Yugansneftegaz has been effectively re-
nationalised.

* The Bort-M closed joint-stock company, Megalion limited liability company, Orbitalnye sistemy fimited liability company,
all in the special district of Baykonur; Lukoil and Bashneftekhim; Lukoil-Ukhtaneftepererabotka joint stock company and
the Polikon limited liability company whose agreement was declared null and void by a court for having been concluded
for the sole purpose of avoiding taxation.

© cf. Explanatory Memorandum, para. 68.

7 This has been widely reported in the press, for example SPIEGEL 19 and 20 December 2004, WELT 20 and 21
December 2004, Berliner Zeitung 20 December 2004, Le Monde 20 December 2004.

® itar-Tass 22 December 2004 : Rosneft bought 100% of Baikal Finance’s share in Yugansneftegaz.
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13. The auction and the proceedings leading up to it have been widely criticised internationally, for
example by the spokesperson of the US State Department, who highlighted the lack of transparency and
independence of the courts leading to a loss of confidence of foreign investors®, and by the Finnish Minister
for Foreign Affairs, Erkki Tuomioja, who said that the re-nationalisation of Yukos was not the right way to
promote foreign investment in Russia'®"". Kremlin economic advisor lilarionov and Economic Affairs Minister
German Gref also criticised the handling of the Yukos affair and the sell-off Yuganskneftegaz, recalling that
the State had proved to be an “inefficient” owner of key industrial assets. Mr Illarionov was regonedly
recently demoted and lost his function as the Russian “sherpa” for the G8 economic summit process.

iii. European Court of Human Rights asking for explanations from the Russian authorities

14, On 14 December 2004, the Court, which had granted the Yukos case priority in July 2004, asked the
Russian authorities for explanation on six substantive points arising from the company's April 2004
application. The questions concern, inter alia, the fairness of the hearings before the competent Russian
courts, and issues related to the deprivation of property (Article 1 of Protocol 1 ECHR), and to the principle
of nullum crimen, nulla poena sine lege (Article 7 of the ECHR).

iii. New developments in the court proceedings ~ allegations of increased pressures on lawyers
and witnesses

15. On 12 January 2005, Mr Khodorkovsky — who has rarely taken the floor in the courtroom until now —
made a statement bitterly accusing the State organs of having destroyed the very riches that they say they
want him to return. Citing numerous procedural violations by the prosecution tolerated by the court, he said
that he lost all faith in the authorities’ objectivity. In the interest of the country, society and the prosecution
and courts themselves, he called for a truly independent judiciary. Prosecutor Shokhin replied via interfax
that Mr Khodorkovsky, in order to avoid punishment, just tried to blacken those who perform their duty.

16. On 14 January 2005, it was announced that new criminal charges for money laundering (article 174
part 1 of the Russian Criminal Code, i.e. legalisation of proceeds of crime) would be brought against Mr
~ Khodorkovsky and Mr Lebedev. '

17. On 18 January 2005, Mr Robert Amsterdam, international legal counsel for Mr Khodorkovsky and Mr
Lebedev, sent me a written statement with fresh allegations of increased pressures on lawyers working on
the Yukos case and witnesses of the defense’.

° Cited in AFP 21 December 2004

' Cited by DPA 12 January 2005. The Kremiin’s handling of the Yukos affair was also criticised by parliamentarians from
different parties in Germany. By contrast, chancellor Schroder's public statements regarding the Yukos affair have
remained remarkably conciliatory. Some articles in the press have linked the German leader’s position with financial
interests of Gerrman banks and energy companies such as E-On, which holds a stake in Gazprom (cf. SPIEGEL online
20 and 21 December 2004, Berliner Zeitung 20 December 2004).

" In the United Kingdom, Malcolm Bruce MP has tabled, on 12 January 2005, an “early day motion” in the House of
Commons which refers to criticism by the European Commission, the OECD and numerous Russian and international
human rights organisations of the politically-motivated proceedings against Mr Khodorkovsky and his associates and the
massive breaches of the rule of law in these proceedings.

"2 Reuters, 4 January 2005.

*® according to AFP and BBC.

' “With respect to the actual trial of Khodorkovsky and Lebedev, | advise and attach hereto a motion filed in
Meshchansky Court on 17 January 2004. This is a response to the systematic harassment of defense witnesses by the
organs of power, in which the defense declares that it refuses to call any more witnesses in the trial, “inasmuch as we
can not thereby give cause for the application of measures of a repressive character towards law-abiding citizens, as well
as create conditions for the formation of new charges against our defense clients. [...]

Specifically, | would draw your attention to the charges that have been brought against Dmitry Gololobov, former head of
the Yukos Legal Department, which have seen him and others flee from Russia. In response to Mr. Gololobov's
departure, the Procuracy arrested Yukos lawyer Svetlana Bakhmina. She was taken in for questioning at 5:00 in the
morning on 9 December 2004, in front of her two young children. After an interrogation that lasted into the night, she lost
consciousness and had to be taken to the prison hospital. Her interrogation continued the following moming. Ms.
Bakhmina remains confined under guard in an Isolator to this day. She is considered by many to be a hostage of the
Procuracy, being held in place of Mr. Gololobov.

This practice of taking hostages is fairly well established in the recent annals of the Procuracy and is further
demonstrated in this particular case by the arrests of lawyer Elena Agranovskaya of the firm «ALN Feldmans». It is
believed that this lawyer was arrested as a substitute for another lawyer from the same firm, Mr. Pavel Ivlev, who has
fled to the US after being charged with economic crimes. | should point out that advocate Anton Drel is also a member of
this law firm.” (extract from Mr Amsterdam’s note)
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APPENDIX |

Letter from Mrs S. Leutheusser-Schnarrenberger, Rapporteur

to K.I. Kosachev, Chairman of the State Duma Committee on international affairs and leader of the
Russian Federation Federal Assembly delegation to the Parliamentary Assembly of the Council of

Europe

Dear Mr Kosacheyv,

Please let me thank you, first of all, for organising the official appointments during my second visit to Moscow
last week, in particular that with the Head of the Federal Tax Service, Mr Anatoly Serdyukov.

As during my first visit, | was abie to ask my questions and | obtained useful answers.
In my meeting with Mr Serdyukov, some questions remained open, as Mr Serdyukov needed some time to
consult with his experts. We therefore agreed that | would transmit these questions also in writing, through

your good offices.

I would therefore be grateful if you could transmit the appended list of questions to Mr Serdyukov, and inform
me of his answers as soon as possible. As it is my intention to finalise my draft report in good time before the
Committee meeting in mid-November, in order to give all delegations enough time to study it and prepare for
the discussion in Committee, | would be grateful if | could have the answers by Friday 22 October 2004.

Yours sincerely

Sabine Leutheusser-Schnarrenberger

Tk E

Questions for the Head of the Federal Tax Service, Mr Anatoly Serdyukov

1. What is the total tax burden (profit taxes and extraction duties) per barrel of crude oil sold by Yukos
(in the years 2000, 2001, 2003, before and after the reassessments)? Please provide comparative figures for
other major Russian oil producers, and, if possible, for oil producers operating in other European countries.

2. What are the criteria and conditions (regulations and practice) under which payment of reassessed
taxes is habitually deferred or re-scheduled in the presence of possible financial difficulties of the debtor?

3. In view of the recent Accounts Chamber report, which according to press reports concluded that
several major Russian oil companies used similar “tax minimisation schemes” during the period in question,
could you provide me with the names of any oil companies other than Yukos against which the Federal Tax
Service has taken similar action up to forced execution of claims?
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OENETALMA
SENEPANIBHOTO COBPAHMS POCCMACKON ZENEPALIMM
8 TTAPNAMEHTCKOW ACCAMBNEE COBETA EBPOTILI

DELEGATION OF THE FEDERAL ASSEMBLY OF THE RUSSIAN FEDERATION
TO THE PARLIAMENTARY ASSEMBLY OF THE COUNCIL OF EUROPE
DELEGATION DE L'ASSEMBLEE FEDERALE DE LA RUSSIE A L'ASSEMBLEE
PARLEMENTAIRE DU CONCEIL DE L'EUROPE

Poccus, Mockea, 103265, yn. OxomHuii pan, 1 tel. +7095 292 25 20/48 87
A 03265, Russia fax +7095 292 35 13/48 87
urQ anne

Cour
des Drolta de | me
-5 JAN. 2005 |
. Moscow, December 3, 2004

Arrivée

Dear Mrs. Leutheusser-Schnarrenberger,

Please, find enclosed the cogy of the letter and additional materials we received as an answer to your
S:xesyqns from the Federal Tax Service of the Russian Federation. Unfortunately, we received it after
e sitting of the Committee on Legal Affairs and Human Rights was held in November.

We also apologize for sending these materials in Russian as we do not have any possibility right now
to translate them into English.

Yours sincerely, Cw
h

onstantin KOSACHEV

Chairman of the Russian Delegation
to the Parliamentary Assembly of the
Council of Europe

Mrs. Sabine Leutheusser-Schnarrenberger
Rapporteur

Committee on Legal Affairs and

Human Rights

Parliamentary Assembly

Council of Europe
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MHHHCTEPCTBO Ipencenaremo Komurera
POCCHIICKOH ®EIEPAITNH Tocynapcreenoi JyMmel
no HAJIQFAM H CBOPAM 10 MEXTYHAPOAHEIM JeIaM
3AMECTUTEJI> MHHHUCTPA pykoBoauTemo aenerauini PenepansHoro
: _ Cobpanns Poccuitckoit ®enepaunn B
Hernunuas, 23, Mocxaa, 127381 - )
/" Tenegon: 913-00-09; Tenepaxe: 913-0008; ITACE
E-mall: mas@anlog.ru; www.nalog.ru
Ne - - 744 K.H. KocayeBy

aNe 3.16-27/299 ot 13.10.2004

Yeaxxaemniit Koncrantun Hocudosny!

MpunucTepcTBo Pocc_:ni'x_ckoi Depepanuy 10 HanoraM u cbopam paccmoTpeno
HanpasjieHHoe Bamy nuceMo poxnamynxa Ilapnamenrckoii accambiien Cosetra Espomnst
Catbuun Jlo#iTxoiizep-11Inappen6eprep ot 06.10.2004 u coobuiaer cienylomee.

1. B COOTBETCTBHH C MOJOXEHUAMH 3aKOHOJATENLCTBA O HajoraX u cfopax, a
TaKke B COOTBETCTBHH C 33KOHONATE/NbHO YCTAHOB/IGHHBIMM CTaHAApTaMH €IHHHI
usmepenns MHC Poccuy B cBoeit paGare none3yercs NoKa3aTeadMH, PaCCIHTAHHEIMH Ha
TOHHY HedTH, a He Ha Oappens. Mndbopmaims o 3apybexHoH mnpakTHke IO pacyery
noaobusix nokasatenei B MHC Poccuu orcyrcTyer.

B OTHOLIEHHH BOMpOCa O HaIOroBeIX Haumcienuax mo OAO «HK «HOKOC»
cooOmmTh MHPOPMAUMIO HE NPEACTaBIIETCA BO3MOXHBIM, TaK KaK B COOTBETCTBHH CO
cratbeii 102 Hanorosoro xonekca Poccuiickoit Penepaunu ykasaHHas HHQopMauus o
KOHKPETHOM HaJOToILIaTEbIIMKE COCTAB/IET HAJIOFOBYIO TaliHy, U 3a ee pa3rjauieHue
NpexyCMOTpeHa OTBETCTBEHHOCTb.

Hannas  wAdopMauMs  MoxeT ORITh  NOJy4eHa  HENOCPEACTBEHHO Y
HaJIOromnarebUHKa IIPH ero XKeJlaHUH PacKphiTh COOTBETCTBYIOIIHE CBEAEHHA.

2. TTo Bonpocy, KacaroleMycs NpeAoCTaBIeHHA OTCPOYEK U pacCpoyekK Mo yIuiare
HanoroB H c6opoB MHC Poccuu coobmaer cnegyroluee.

Haunsiii Bompoc perynupyercs rnasoik 9 Hanorosoro xonexca Poccuiickoi
®denepanni.

B cootsercreuu ¢ ab3auem 2 nyukra 2 crareu 61 Hanorosoro kogekca Poccuiickoi
Menepanuy cpok ynnaThl HAIOra MOXeT OLITh H3MEHEH B OTHOLICHHH BCel MmoJuiexalle#
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yImaTe cCyMMBl HAJIOT3 JHOO €€ HacTH .C HAYMCIEHHEM MPOUCHTOB HA HEeYMIa4YeHHYO
CyMMY Hanora, KpoMe IIpeTyCMOTPEHHBIX HCKIIOYEHHH.

O6cToATeNLCTBA, HCKMOYAIONNE W3MEHEHHe CPOKa YIUIaThl Halora, yCTaHOBICH!
crartheit 62 Hanorosoro xoaekca Poccuiickoit denepauui.

B cooTBeTcTBHH ¢ HOANyHKTOoM 2 mynkta 1 craten 62 Hanorosoro xoxekca
Poccuiickoit (®enepauuu Cpok yIUIaThl Halora HE MOXeT OHITh HM3MEHEH, €ClH B
OTHOLIEHHA NHLIA, IPETEHIYIOIEro Ha Takoe H3MEHEHHE, IPOBOJNTCA TIPOH3BOJCTBO 10
Jiey O HanoroBOM NPaBOHAPYIUEHHH. -

_ 3. OTHOCHTENBHO cBeACHMH 00 HHBIX HEPTAHBIX KOMIIAHMAX, HCOONB3YIOMIMX CXeMbI
YKJIOHeHHs 0T HanorooGnoxenus, MHC Poccuu coofuaer cieayrouiee.

AHanu3 cyAe6HOM NPaKTHKH NO JIeNaM ¢ Y4aCTHEM HallOrOBLRIX OPraHOB [I0KAa3kIBaET,
YTO PAAOM HANOrOMUIATENBUIMKOB, OCYIIECTBIAIOUMX ASATENBHOCTE IO pealn3auuu
He()TH H HePTENPOAYKTOB, IPUMEHATHCE CXEMBI YKIIOHEHHSA OT HAOroo6I0KEeHHA.

QaKkTel TAKOro YKIOHEHMs OT HanorooQNOXKeHWs MNpOBEpRANHCh H  OhLIK
IIOATBEPXAECHE! BCTYIIHBIUHMH B 3aKOHHYIO CHITY CyAeOHBIMH aKTaMH (CM. MPHIIOXKEHHA K
HACTOSIIEMY TACHMY).

‘ Tak, Ha TeppUTOPHH TOpPOAa-KOCMOJApOoMa bBallKOHYp, KOTOpBIA sABAseTCA
TeppuTopueii, apennoBanHo# Poccuiickolt ®enepanneli y PecnyOmiku Kazaxcran, na
OCHOBaHHH cornameHus oT 28.03.94 u MexnpasuTenbCcTBEHHOro JloroBopa apeHis!
xomiUiekca «BaiikoHyp» ot 10.12.1994, pacnpocTpaHHNIach NPAaKTUKAa PErHCTPaLHH
OpraHH3alMi ¢ Henblo yXoAa OT HanorootnoxeHus.

Eme B Pewrennu ot 26.12.2001 Ne I'KITI12001-1758, 2001-1794 no xanobam OO0
«[Tomuxon» u 3A0 «bopT-M» o npH3HaHUH HeReHCTBHTENBHBIM (HE3aKOHHEIM)
IMocradosnenus mpaButenscTBa Poccuiickodt Penepaunn ot 25.10.2001 Ne 747 «O6
ytBepxxaeHnH IlpaBun  npefocTaBneHMA  HANOTOBRIX  JIBIOT — OPraHW3aLUsM M
MHIMBHAYAIbHEIM MpeANPHHHMATeNdM, 33PETHCTPHUPOBAHHBIM HAa TEPPHTOPHH T.
Baiikonypa», BepxoBHsiit Cyn Poccuiickoii ®enepaunu otmeuan — «B mocneanse roas
Ha TeppuToprH r. BaiikoHypa pacmpocTpanMnach NpaKTHKa PerncTpalnHH OpraHu3alui,
OCYIIECTBISIOUIMX CBOK NEATENBHOCT: 32 NpefeNiaMH  YKa3aHHOH TeppHTOpPHH.
AIMMHHCTPallMs ropoja B HapylleBHe AefCTBYIOMEro 3aKOHOAATENbCTBA MPEACTABNAET
HaJOroIUIaTebIUMKAM, 3apPerHCTPHPOBAHHEIM HA  TeppUTOpPHH I.  BalikoHypa,
HHIUBHAYyalbHEIE JIBIOTH 110 YIUIaTe ¢efiepalbHBIX PerylHpyIoiKX Hanoros». Hdanee, B
‘ onpegenenun Kaccanuonroit xomnernu or 28.02.2002 Ne KAC02-59, noaTeepausiuem
3aKOHHOCTh IIPHHATOrO paHee pemieHHs, Bepxosueii Cyn Poccuiickoii depepauun
yKazan —  «HeiicTBylomiee  3akoHOAATenbcTBO  Poccmiickodi Penepaunn He
NpeqycMaTpuBaeT [ MECTHRIX OpraHOB BJAacTH, B TOM 4MCIE /I8 TOpOMOS
deneparbHOrO 3HaY€HHA, IIPaBO YCTAaHaBIMBaTh M MNPENOCTABIATH JILIOTH MO
denepansHpiM Hanoram». Ilpu 3ToM B BhIEYKa3aHHEIX CyAeOHBIX akTax obpaimieHo
BHHMaHHe Ha HeoOxoauMocTh cobmoneHus cratbl 56 Hanorosoro komexca Poccuiickoii
Genepanyy, 3anpemiaACIMX NpPEAOCTARIEHHE HANOrOBLIX - JILIOT nnnnannyanmom
XapakTepa.
AnanornuHbie BHIBOAL! O HE3aKOHHOCTH NPEAOCTaBNIEHHS HHAUBMAYAILHBIX NBrOT
OTICNABHHIM KaTerOpHAM HANOTOILIATENBINMKOB COLEPXATCA B CIEXYIOUHX CyneOHEIX
aKTax:
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- B noctasosnenun dexepanbroro apGurpaxuoro cyaa MocKoBCKOro oxpyra ot
18.10.2002 no meny Ne KA-A41/6947-02 no ucky npokypopa koMiutekca «balkoryp» B
3aIMTY MHTEPECOB rocyfapcTea H obuectsa k AAMHHHCTpauud I. BaiikoHyp u 3A0
«BopT-M» 0 OpH3HAHHM HENeHCTBHTENBHRIM moroBopa Ne V-83/01 ot 01.02.2001 o
HaJIOTOBEIX OCBOGOMICHHAX H HHBECTALNMSAX, SAKIMOYEHHOTO MEXIY AIMHHHCTpauxeit r.
Baiixonyp u 3A0 «bopT-M»;

- B mocTaHoBiaeHHH DenepanpHoro apbuTpakHoro cyaa MockoBckoro okpyra ot
25.02.2003 mo aemy Ne KA-A41/9033-02 no ucKy nmpoKypopa xomiviexca «baikoHyp» B
33LMTy HHTEPECOB TOCYAApcTBa B obmecTsa k AnMuunctpauuu r. Baiikonyp u OO0
«Meranuon» 0 NPH3HAHHM HeeHCTBHTENBHEIM ioroBopa Ne ¥V-305/00 ot 26.06.2000 o
HAIOroBAIX OCBOBOXKIEHHAX ¥ HHBECTHLMIX, 3aKIIIOMEHHOIO MEXIY AIMHHHCTpauuei r.
Baiixoryp u QOO «Meranmon»,

- B nocraHoBieund PenepansHoro apbHTpaxkHOro cyaa MoCKOBCKOro okpyra ot
25.02.2003 no nemy Ne KA-A41/475-03 mo McKy npokypopa KoMmiekca «baiikoHyp» B
3alJuTy MHTEpPECOB rOCYJapcTBa M obulecTsa x Anmunucrpauuu r. Badikonyp n OO0
«Op6uTansHble CHCTEMBDY O MPHIHAHHH HEACHCTBHTENBHEIM gorosopa Ne V-85/01 or
01.02.2001 o ‘HaOroBBIX OCBOOOMXAEHHAX H HHBECTHUHAX, 3aKIIOYEHHOrO MeEeXIy
AnmuHHcTpanuei T. Baiikonyp H OO0 «OpbuTanpHele CHCTEMBI.

Heo6xonumo o6paTHTh, BHHMaHHE, 4TO OpPraHHM3alHH, 328pPErHCTPHPOBAaHHEIE HA
TEPPUTOPHAX C JIBFOTHBIM HAJOroo0JIoXKeHHeM, 3aKIIOHaNH noronopm- apeHIb(
NPOH3BOACTBEHHEIX ~ MOWIHOCTER A  nepepaboTku HedTH © MPOM3BOACTBA
HedrenponykroB. OnHako (aKTHYECKH BECh NPOH3BOACTBEHHBIH LHKI OCYILECTBIANCH
cHiIaMH apeHpozareneil — HedrenepepabaThBalOIHMH NPEANPUATHAMH, a8 JOrOBOPH
apeH bl 3aKII0YANHCh MCITIOYHTENBHO C IIEeNbI0 YKIIOHeHHs HedTenepepabaThIBAIOLIMMH
3aBOJAMH, B TOM YHCIE NPUHAANENANIMMH XONAHHrOBHIM KoMmnamaM «JTYKOHI»,
«baurHegTexMM», OT YIUIAThI HAIOIOB. :

BrBogn cynmoB © MpUMEHEHHHM XONAMHrOM «bamHedTexum» CXeMBl €
HCOONBE30BAHHEM B LeMIX  YX0Aa OT  HanoroobnokeRAus  opraHusaumii
3aPETHCTPHPOBAHHEIX HA TEPPUTOPUH C JIEFOTHEIM  PeXHMOM HaNoroo6ioxeHus
M3JIOKEHBL:

- B mocraHoBleHHH DeaepanbHoro apObHTpaKHOro cyna YpanbCcKoOro OKpyra oT ‘
10.12.2002 no pemy Ne ©09-1307/02-T'K;

- B nocranorneHud ®enepanbHoro apoHTpaXHOro cyaa MOCKOBCKOro OKpyra OT
17.03.2003 mo neny Ne KI'-A41/1271-03;

- B nocraHoBleHHM DenepanbHoro apOHTPaXKHOro CyAa MOCKOBCKOrO OKpyra of
28.02.2003 mo gey Ne KI" -A41/1608-03.

PaccMOTpeHBl CyZaMH H  CXeMHl, HCNONb30BaHHbIE HeQTAHOH kOMmaHHeit
«JIVKOWI». Hampumep, B nocranosiennn @enepaibHOro apGHTpaxkHOro Cyaa
Mockosckoro okpyra ot 23.08.2002 no gerry Ne KI" -A41/5478-02 cyn npumien K BRIBOAY
0 HHYTOXHOCTH AOroBOpa apeHAHl, 3akmodeHHoro wexay OAO «Jlykoin- |
Yxranegrenepepaborkan H OO0 «JIonHKOM) KaK 3aKIFOYEHHOr0 ¢ e{UHCTBEHHOM LEeNBI0
~ YXOZ OT HaJIOroo0J10’KeHH .

Panee, 23 ausapa 2002 roga, Pepepanbhbil apOuTpaxKHbii cya MockoBckoro okpyra
no nemy Ne KA-A40/8180-02 BriHec yacTHOe ompepeneHue B afpec nocrtasumka OAO
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4
«BocToyno-cubupckas HedTerazosas - KoMnaHua» (o0mecTBo B Hucloflee Bpems:
npuHagexamee HedraHol kommanuu «IOKOC»), cornacHo KOTOpoMy OCylLIeCTBIEHHE
peannsauuM HedTH NO LEHE, YBENWUeHHOH Ha CyMMY Halora Ha 106aBlenHyI0 CTOHMOCTb
HapyIiaeT HOpME! 3aKOHOB «O Hajore Ha J0GaBNeHHYIO CTOMMOCTB» H «O 3aKphIToM
aIMHHMCTPAaTHBHO-TEPPUTOPHAILHOM 00pa3oBaHHMY.

HaxoHel, BONpOC HCNONB30BAaHHA CXEM MHHHUMH3ALMH HaJlorooOnoxeHHs ABISLICA
npeaMeToM p’accmofpeﬂm Okonomuueckoro Cyma CoapyxecTBa He3aBHCHMEIX
rocyfiapcTs NpH OpuHATHH pewenus oT 11.03.2004 no pemy Ne 01-1/6-03 mo 3ampocy
IlpasurenscTBa pecybnukn Kasaxcran 0 TONKOBaHMH NMpHMeHeHHs ab3aua 7 myHkra 1
ctaTh¥ M ab3ana 6 myHkra 2 cratbh 12 Cornamenus Mexay pecnybauxoid Kasaxcran u
Poccuiickoit ®enepauuii o cratyce r. balikoHyp, nopanke GoOpMHPOBAHHA H CTaTyce €ro
OpraHOB HCTIONHHTENBHOMH BJIacTH oT 23.12.1995.

OxoHomuueckuii cyn ConpyxecTBa HE3aBHCHMMBIX IOCYAapCTB IPOAHAIH3HPOBAT
IeHcTByIOIIee POCCHHACKOE 3aKOHOXATENLCTBO B OTHOIICHUM INPEJOCTABIEHHUSA JIBIOT
HanoromnarenpiipkaM (ctp. 4 pewenua ot 11.03.2004) H ykasan, 4YTO HOpPMEI

. 3aKOHOJATENBCTBA O HANOrax M cbopax, onpene/sIolHe OCHCBAHHUA, NOPATBOK M YCIOBHS
NPHMECHEHHA JIBroT 110 ‘HamoraM H c6opaMm, W TeM Gonee NbroThl No (eaepanbHBIM
HanoraM, He MOIyT HOCHTb HHIHBHIYANLHOIO XapaKrepa. :

Ilpu atoM OxonHomudeckHit cyn ConpyxecTBa He3aBHCHMBIX rocy.napc*rs Ha
CTpaHMUe 6-7 YKa3aHHOTrO peIlleHHA OTMETHJI, YTO HH HAJlOroBoe, HH - Gro/KeTHOE
3aKoHoZaTeNLCTBO Poccuiickoi enepaunn He peLyCMaTpPHBAiOT IIOTHOMOYHH MECTHBIX -
OpraHoB BJIACTH, B TOM 4HCJI€ MECTHEIX OpraHos ynpasieHus 3ATO, a taixe r. BaiikoHyp
110 NPENOCTaBIEHHIO IBI'OT 110 ¢iefiepallbHEIM HanoraM H c6opam.

Tlpunoxenne: MaTepualsl cye6HOM NpakTHKH — 1 3k3. Ha 28 nucTax.
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Letter from the Deputy Minister, Russian Federation Ministry of Taxes and Duties

to K.l. Kosachev, Chairman of the State Duma Committee on international affairs and leader of the
Russian Federation Federal Assembly delegation to the Parliamentary Assembly of the Council of

Europe

Ref. 1G-9-30/144
no. 3.16-27/299, 13 October 2004

Dear Konstantin losevich,

The Russian Federation Ministry of Taxes and Duties has examined the letter of 6 October 2004 forwarded
by you from the Council of Europe Parliamentary Assembly rapporteur, Sabine Leutheusser-
Schnarrenberger, and its response is as follows:

1. In accordance with legislative provisions on taxes and duties and also in line with the legislatively
established standards for units of measurement, the Ministry of Taxes and Duties uses indicators based on
tonnes of oil and not on barrels. The Ministry has no information on other countries' practices in calculating

such indicators.

As regards the question of additional taxation of the Yukos joint stock oil corporation, it is not possible to
provide any information since, under Article 102 of the Russian Federation Tax Code, information concerning
a specific taxpayer is covered by fiscal secrecy and any person disclosing it is liable to prosecution.

The information concerned may be obtained directly from the taxpayer if they wish to disclose it.

2. Concerning the matter of extensions and postponements of deadlines for payment of taxes and duties,
the position of the Russian Federation Ministry of Taxes and Duties is as follows:

This question is governed by Chapter 9 of the Russian Federation Tax Code.

In accordance with Article 61 paragraph 2 indent 2 of the Russian Federation Tax Code, the deadline for
payment of tax may be altered for the entire amount of tax to be paid or part thereof, with an additiona!
percentage levied on the amount of unpaid tax, there being provision for certain exceptions.

The circumstances in which the deadline for tax payment may not be altered are established by Article 62 of
the Russian Federation Tax Code.

Under Article 62 paragraph 1 sub-paragraph 2 of the Tax Code, the deadline for payment of tax may not be
altered if there are legal proceedings for a tax violation against the person seeking to have the deadline
altered. .

3. As regards information on other oil companies using tax avoidance schemes, the view of the Russian
Federation Ministry of Taxes and Duties is as follows:

Analysis of judicial practice in cases joined by the tax authorities shows that a number of taxpaying entities
engaged in the production of oil and oil products have used tax avoidance schemes.

The circumstances of such tax avoidance have been verified and confirmed in court decisions which have
entered into legal force (see enclosed documentation).

On the territory of the Baykonur space city complex, which is leased. by the Russian Federation from the
Republic of Kazakhstan under an agreement of 28 March 1994 and an intergovernmental agreement on the
leasing of the Baykonur space complex of 10 December 1994, the practice of registering organisations for
tax avoidance purposes has become widespread.
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In its decision no. GKPI2001-1758, 2001-1794 of 26 December 2001 concerning the applications by the
Polikon limited liability company and the Bort-M closed joint-stock company to have the Russian Federation
Government decree no. 747 of 25 October 2001 "Establishing Rules governing the granting of tax privileges
to organisations and individual entrepreneurs registered on the territory of the Baykonur space city compiex"
declared invalid (unlawtful), the Supreme Court of the Russian Federation stated: “In recent years, on the
territory of the Baykonur space city complex, the practice of registering organisations carrying out their
activities outside that territory has become widespread. The city authorities, in breach of current legislation,
are offering taxpaying entities registered on the territory of Baykonur individual privileges regarding the
payment of regulatory federal taxes”. Furthermore, in ruling no. KAS02-59 of the Chamber of Cassation of
28 February 2002 confirming the lawfulness of a previous decision, the Supreme Court of the Russian
Federation stated: "the current legislation of the Russian Federation does not entitle local authorities,
including cities of tederal significance, to establish and grant privileges regarding federal taxes". Moreover,
the aforementioned judicial decision emphasises the necessity of complying with Article 56 of the Russian
Federation Tax Code, which prohibits the granting of tax privileges on an individual basis.

Similar conclusions as fo the unlawfulness of granting individual privileges to specific categories of taxpayers
are set out in the following judicial acts:

- the decision of the Federal Commercial court of the Moscow district of 18 October 2002 in case no. KA-
A41/6947-02 brought by the prosecutor of the Baykonur space city complex in order to protect the interests
of the State and society against the Administration of the city of Baykonur and the Bort-M closed joint-stock
company, with the aim of nullifying agreement no. U-83/01 of 1 February 2001 on tax exemptions and
investments concluded between the Administration of the city of Baykonur and the Bort-M closed joint-stock
company;

- the decision of the Federal Commercial court of the Moscow district of 25 February 2003 in case no. KA-
A41/9033-02 brought by the prosecutor of the Baykonur space city complex in order to protect the interests
of the State and society against the Administration of the city of Baykonur and the Megalion limited liability
company, with the aim of nullifying agreement no. U-305/00 of 26 June 2000 on tax exemptions and
investments concluded between the Administration of the city of Baykonur and the Megalion limited liability
company;

- the decision of the Federal Commercial court of the Moscow district of 25 February 2003 in case no. KA-
A41/475-03 brought by.the prosecutor of the Baykonur space city complex in order to protect the interests of
the State and society &gainst the Administration of the city of Baykonur and the Orbitalnye sistemy limited
liability company, with the aim of nullifying agreement no. U-85/01 of 1 February 2001 on tax exemptions and
investments concluded between the Administration of the city of Baykonur and the Orbitainye sistemy limited
liability company.

It must be pointed out that organisations registered in territories with advantageous taxation have concluded
agreements regarding the leasing of production capacities for the processing of oil and production of oil
products. In fact, however, the entire production cycle is carried out by operatives of the lessor, namely oil
processing enterprises, while the leasing agreements were concluded solely for the purpose of tax
avoidance by oil processing plants, including the associated holding companies, Lukoil and Bashneftekhim.

Courts' conclusions concerning the Bashneftekhim holding company's exploitation of tax schemes using
organisations registered in territory with favourable fiscal conditions are set out in:

- the decision of the Federal Commercial court of the Ural district of 10 December 2002 in case no. FQ9-
1307/02-GK;

- the decision of the Federal Commercial court of the Moscow district of 17 March 2003 in case no. KG-
A41/1271-03; b :

- the decision of the Federal Commercial court of the Moscow district of 28 Februaky 2003 in case no. KG-
A41/1608-03.

Courts have also looked at schemes exploited by the Lukoil oil company. In the decision of the Federal
Commercial court of the Moscow district of 23 August 2002 in case no. KG-A41/5478-02, for example, the
court concluded that the leasing agreement between the Lukoil-Ukhtaneftepererabotka joint stock company
and the Polikon limited liability company was null and void as it had been concluded for the sole purpose of
avoiding taxation.
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Previously, on 23 January 2002, in case no. KA-A40/8180-02, the Federal Commercial court of the Moscow
district had pronounced a partial ruling in respect of the producer company, the East Siberian oil and gas
company (a company now owned by the YUKOS oil company), stating that the production of oil at a price
inflated by the amount of value-added tax was a violation of the norms of the laws "On value-added tax" and

"On enclaved administrative-territorial entities”.

Finally, the question of exploiting schemes to minimise tax has been focused on by the Economic Court of
the Commonwealth of Independent States, in its decision of 11 March 2004 in case no. 01-1/6-03 concerning
the application by the Government of the Republic of Kazakhstan to interpret the application of paragraph 1
indent 7 and paragraph 2 indent 6 of Article 12 of the Agreement of 23 December 1995 between the
Republic of Kazakhstan and the Russian Federation concerning the status of the city of Baykonur, the
regulations for forming its executive authorities and their status.

The Economic Court of the Commonwealth of Independent States analysed the current legislation of Russia
as regards the granting of privileges to taxpaying entities (page 4 of the decision of 11 March 2004) and
stated that the norms of legislation on taxes and duties setting forth the bases, regulations and conditions
governing the use of privileges concerning taxes and duties, and accordingly privileges regarding federal
taxes, could not be applied on an individual basis.

On pages 6 to 7 of the aforementioned decision, the Economic Court of the Commonwealth of Independent
States pointed out that neither the fiscal nor the budgetary legislation of the Russian Federation empowered
local authorities, including the local authorities of an enclaved administrative-territorial entity and thus the city

of Baykonur, to grant privileges regarding federal taxes and duties.

enc.: case-law material - 1 copy of 28 pages (at the disposal of interested members with the Secretariat).

Reporting committee: Committee on Legal Affairs and Human Rights
Reference to committee: Doc 10083, Reference No 2931 of 2 March 2004
Addendum approved by the committee on 24 January 2005

Secretaries to the committee: Mr Schokkenbroek, Mr Schirmer, Ms Clamer, Mr Milner
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