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Keere Per Stig,

Jeg skriver til dig pa vegne af Mellefolkeligt Samvirke i forbindelse med skatteudvalgets behandling af L8 —
Lov om indgaelse af dobbeltbeskatningsoverenskomsten (DBO) mellemn Danmark og Ghana.

Vi har i Mellemfolkeligt Samvirke udarbejdet en rapport om Danmarks DBO’er med udvikiingslande med
seerligt fokus pa den forestdende DBO mellem Danmark og Ghana, som er vediagt.

Rapporten viser, at DBO’en mellem Danmark og Ghana begrasenser Ghanas beskatningsrettigheder mere
end Danmarks andre DBO’er med udviklingslande, tendensen er, at overenskomsterne bliver mindre og
mindre fordelagtige for udvnklmgs andene. Og i praksis flytter den nye overenskomst beskatningsrettigheder
fra Ghana til Danmark p& en raskke omrader — stik imod hensigten i regeringens PCD handlingsplan, og i
modstrid med tanken i det nye skatte- og udviklingsprogram Danmark indgik med Ghana i okfober.

Derfor bar Danmark i forbindelse med den forestidende DBO med Ghana:

o for nuvarende at szette ratificeringsprocessen af DBO’en med Ghana pa standby,

= udarbejde en spillover-analyse, der kan belyse, de konsekvenser DBO'en vil have for Danmark og
Ghana. Dette er noget som bla. IMF har anbefalet | deres policy paper. "Spiliovers In international
Corporate Taxation”. Med spillover analyser kan Danmark veere med til at sikre, at vi overholder PRC-
retningslinjerne, s& vores dobbeltbeskatnhingsoverenskomster  ikke  hindrer  fremskridiene i
udviklingslandene.

s pa baggrund af spiliover-analysen, give mulighed for at genabne forhandlingerne med Ghana om
dobbeltbeskatningsoverenskomsten, séfremt Ghana eller Danmark matte enske det.

» Hvis Danmark gnsker at vaere forgangsiand pa skat og udviklingsomradet, ber vi neje overveje og
undersgge, hvilke konsekvenser de har og potentielt tage vore gvrige DBO'er op til genforhandling. Vi
anbefaler derfor, at:

. Danmark udarbejder spillover-analyser af alle sine eksisterende DBC'er med
udviklingslande,
. samf tilbyder en fair, omfatiende og inklusiv genferhandling af alle Danmarks DBO'er

med udviklingslande.

Jeg haber, at du vil tage godt | mod vores rapport og tage vores anbefalinger med i den videre behandling af
DBC'en  mellem Danmark og Ghana, og 1 gvrigt | fremtidge behandlinger  af
dobbeltbeskatningsoverenskomster mellem Danmark og udviklingslande.

Safremt du skulle have nogen spergsmal til rapporten, er du meget velkemmen til at kontakte politisk
radgiver Hannah Brejnholt pa telefon: 77 31 00 48 eller e-mail: hbr@ms.dk.

Med venlig hilsen

Frans Mikael Jansen
Generalsekretaer
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Executive summary

Tax is high on the current agenda both giobally and in Denmark. How, and how much, governments can tax
multinational corporations in one country versus another country is governed by a huge network of thousands of
international treaties: bilateral taxation treaties. But they are largely unknown 10 legisiators and citizens. However,
like most treaties they override national laws.

The global network of tax treaties began with the best of intentions, namely 1o provide cross-barder tools against
ilegal tax evasion; to facilitate cooperation between tax authorities; and to prevent pairs of weaithy developed
countrigs from taxing the same income in both countries. The idea was to stimulate international flows of
investment and skills between those countries, boosting jobs and growth. However, in practice many tax treaties
have opened up toopholes for aggressive tax planning and avoidance; with little evidence in many cases that
they do in fact increase investment, jobs and growth. In fact in some instances treaties have led t¢ double non-
taxation and to bilions of dollars of foregone tax revenues.

Hence, stopping tax avoidance and evasion presents a huge opportunity for developing countries to halp finance
their own development. Yet key tools to combal such tax abuse are being taken out of the hands of developing
countries’ revenue authorities, including through imbalanced and outdated tax treaties. Most developed
countries have continued to expand networks of tax treaties with developing countries with no examination of
the impact these treaties might have on development and poverty. This includes Denmark.

Meanwhile in its International aid programmes Denmark is putting more and more emphasis on increasing the
ability of aid recipients to finance thelr own economic development and public services sustainably though
strong lax systems, and by combaling tax avoidance and evasion. In June 2014 Denmark pledged to strengthen
developing countries” ability lo finance thelr ovwn development through lax revenuess as part of its Policy
Conerence for Development (PCD) efforts. Just three months before this statement, Denmark signed its latest
developing-country tax treaty - with Ghana, one of Denmark’s priority development partners. Paradoxicaily

this treaty shrinks Ghana's taxing rights further, in some respects, than Denmark’s previous tax treaties with
deveioping countries, and further than all but two of Ghana's other tax treaties,

% g2 Itis really disappointing to see a rich country like Denmark, which has

& been known o be a frontruriner within the development agenda sign a double
taxation treaty that limits the taxing rights of Ghana more than almost all of
Ghana's other Double taxation treaties do.”
Emmanuel Budu Addo, ActionAid Ghana

Denmark has a responsibility 1o ensure that its tax treaties do not undsrmine its own international development
commitments, and do not meake it harder for some of the world’s poorest countries 1o raise their own revenues.
Likewise developing countries’ governments, which sometimes wilingly giving away their own taxing rights in the
pursult of foreign investment, should sign tax treaties on the basis of full, publicly-available analysis of the costs
and henefits involved. This kind of analysis is rarely undertaken in devaloped or developing countries.




Therefore the recommendations are that Denmark’s government and pariiamentarians do the following
three things:

1) Undertake an impact assessment of Denmark’s existing and prospective treaties with developing
countries, as the Netherlands has done and Ireland is planning;

2) In the meantime, delay ratification of unratified treaties like the Ghana-Denmark treaty, which reduces
Ghanaian taxing rights on cross-border income in some areas further than any of Denmark’s other tax treaties
with developing countries, and all but two previous Ghanaian tax treaties;

3) Offer the opportunity for a fair, comprehensive and inclusive renegotiation of Denmark's 14 treaties
with developing countries, including the Ghana-Denmark treaty.




Introduction

A hage nelwork of thousasnds of Internations! treaties - largely unknows o
legisiators and citizens - governs how, and how much, governments can tax
multinational corporations. Interest in tax and tax treaties is, however, growing both
globally and in Denmark.

Bilateral tax treaties” set mits on how much a country can tax companies’ cross-border income and profits;
limits which override national laws. This global network of tax treaties began with the best of intentions: to
provide cross-border tools against fllegal tax evasion, to facilitate cooperation between tax authorities; and to
prevent pairs of weaithy developed countries frem taxing the same income in both countries, thereby stimulating
international flows of investiment and skills between those countries, boosting jobs and growth, In practice,
howaever, many tax treaties have opened up loopholes for aggressive tax avoidance; with liitle evidence in many
cases that they do in fact increass investment, jobs and growih,

More seriously still, tax treaties can cause more fundamental imbalances when they are signed between
developed and developing countries, by design as much as by unintended effect. Almost all tax treaties impose
constraints upon the right to tax cross-border income in the country where it originates, Where a tax trealy is
signed by a pair of countries between which capital and income flows overwheimingly in one direction — as with
a capital-rich developed country and a capital-pocr developing country - those constraints will fall much more
heavily on cne country than the other. The result is that taxing rights, and sometimeas tax revenues themselves,
are effectively shifted from poocrer to richer countries, leading in some cases (discussed below) to millions or
billions of dallars of foregone tax revenues from the activities of a single company, or a single transaction.

Stopping tax avcidance and evasion, moreover, presents a huge opportunity for developing countries to help
finance their own development. Estimates suggest that if developing countries prevented tax avaidance and
evasion by corporations alone, they could increase their own annual revenues by more than the sums needed
to pay for the education of every cut-of-school primary school-aged child, and all the agricultural programmes
nesded o end hunger by 2025." Yet key tools to stop such avoidance and evasion are being taken out of the
hands of developing countries' revenue authorities, including through imbalanced and outdated tax treaties.

Tax treaties are a remarkably under-scrutinised part of the international economic architecture. Their ongoing
proliferation and amendment go largely undiscussed by publics and legisiatures.? Where tax treaties have gained
limited public attention in developed countries like Denmark,? such attention has tended to focus on ‘loopholes’
- ke the tax treaiment of Danish employees of Irish airlines - perceived to deprive those developed countries
themselves of revenues. it is time for the Danish government and the Danish people to lock hard their tax treaties
and make sure that, however well-infentioned, they are not tying the hands of governments in some of the
world's poorest countries too.

*lomally "Comventions (o the avoldancs of double taxation and tha revention of fiscal svasion™




Aid in, tax out

Developed countries, including Beamark, have continued to expand nebyerks of tax
treaties with developing countries with no examination of these reaties’ pact on
deveiopment and poverty.

Only one developed country - the Netherlands - has systematically assessed the potential impact of its tax
treaties on the public revenues of its developing-country treaty partners.® It is in developed countries’ own
interests to do so, since they often sign revenue-limiting tax freaties with countries whose public revenues they
are simultaneously sustaining through aid. Eight of the 14 tax treaties Denmark has with low- or lower-micdle-
income countries, including its most recent {signed with Ghana in March 2014), are with “priority countries’ for
Danish development aid.¢

in some cases, the revenue foregone as a result of a tax trealy can be a significant propartion of the overseas aid
going in the other direction. For instance, ActionAid's 2013 study of tax treaty abuse in Zambia found that since
2007 a single multinational company’s exploitation of ireland’s uniguely imbalanced tax treaty with Zambia — cne
of lreland’s nine ‘development partners’ - may have deprived the Zambian government of revenues equivalent

to one in every €14 of Irish development aid provided to Zambia during that time, from the tax practices of one
company alcne.8

Mernwhile in a number of developing couniriss, from Bouth Africs to Meongolis,
pariizments, govermments and cliizens gre beginning to rethink thelr Tax reaties.”

Rwanda and South Africa have both renegotiated their treaties with Mauritius in 2013 to prevent tax
hasmorrhages via this emarging offshore financial centre. Mongolia and Argentina have since 2011 cancelied
several tax treatiss with developed countries which they judge to be conduits for tax revenue losses. In June
2014 Uganda anncunced that it was suspending the negotiation of any new tax treaties while it developed

a hew negotiating policy that more clearly defines its own interests ® (Nigeria did the same in 2012, though
subsequently restarted negotiations).?

And a May 2014 policy paper issued by the IMF - not usually known for its economic radicalism - recommends
that developing countries “would be well-advised to sign treaties only with considerable caution.”'® It cites
estimates that “ftax] treaties with the Netherlands led to foregone revenue for developing countries of at least
EUR 770 miliion in 2011, similar, very rough, calculations suggest that U.S. tax treaties cost their non-OECD
country counterparts perhaps $1.6 billion in 2010.""




What is at stake in & tax treaty — and why should we care about Denmark’s tax ireaties with places with
which Denmark has comparatively small economic relations, like Ghana, Zambia and Bangladesh?
The significance of a lax treaty is hard to gauge based solely on current levels of investment or cross-
border trade. The history of tax treaties show that they can open up new and unexpacted losses of tax
revenue, both directly and indirectly:

- Many developing countries’ economies and tax revenues are small, and consequently tax
transactions by single firms can have a huge (and unanticipated) relative impact. In Mzauritania in
2010, according to the IMF, a Canadian company acquired a goid mine from anocther Canadian company
via an offshore holding company in the Bahamas with a potential tax free gain of $4 billion — slightly farger
than Mauritanian's entise GDP that year — from which no Mauritanian tax could be collected. ' If even

part of this gain was subject to Mauritanian tax, i would likely constitute most of the country’s tax take
that year. Impacts can be large even for big emerging economies: in just one case, the indian revenue
authority has claimed that a single offshore transaction, in part taking advantage of {ax treaties between
india, Mauritius and the Netherlands, deprived & of an estimated US$2.2 billion of tax revenues — just short
of the money needed to pay for a year's subsidised midday meals for every primary schoolchild in India.*?

- Tax treaties 1ast a long time: foregone revenues may be smail when the treaty is signed, but ceding
taxing rights in & treaty can grow to create lasting damage. The India-Mauritius treaty above, for instance,
was signed in 1983 when Mauritius' tiny sugar-dominated economy was a tiny source of cross-border
investment. As india's economy liberalised in the 1990s, and Mauritius developed as a leading offshore
finance centre, Mauritius became the primary destination for rowting foreign investment into India (and
Indian domestic investment) 1o avoid capital gains tax thanks 1o a single clause in the Mauritius-India tax
treaty. Today nearly 40% of Indian foreign investment passes through Mauritius (on paper), in part thanks
10 round-tripping’ that Indian revenue officials have estimated has cost India some $600m annually,™

- Concessions in one tax treaty drive concessions in others: ActionAid's discussions with revenue
officials involved in treaty negotiations indicate that if a country gives away a taxing right in cne trealy,
subsequent negotiating countries will often demand a similar concession in the pursuit of an equally
competitive investment environment. This slipery slope is reflected in a race to the botiom’ on scurce
countrigs’ taxing rights, evident in treaty rates of withhoiding taxes that have on average fallen by a third
over the past 30 years."® As figures 2 and 3 below show, source country tax raies on cross-border
income has likewise fallen steadily in Denmark's tax treaties with developing countries, and in Ghana’s tax
treaties.

<"V




Do taxpayers need tax treaties?

The primary stated purpose of all bilateral tax treaties is to eliminate ‘double taxation’. If a Danish company
genorates some of its profits in Ghana, those profits may be taxad both by Ghana'® and by Denmark.’ By
dividing up taxing rights over cross-border income between the two countries, and providing cooperative
mechanisms for the two countries to refieve any double taxation that remains, tax treaties aim to prevent the
same piece of income being taxed twice. Double taxation is undoubtedly burdensome on taxpayers, if unrelioved
leading to potential effective tax rates of 50-60% or more on some income.,

Yet, in practice, mechanisms are already in place o relieve much double taxation withcut the need to restrict a
developing country’s ‘'source’ taxatlion rights through a tax treaty:

- Most developed countries, including Denmark, provide their taxpayers with tax credits for taxes
paid in other countries even without a tax treaty (‘unitateral relief’).'® This means that a company's Danish
tax bill will be reduced by the amount paid in the other country, leaving the company at no disadvantage by
operating in that other country.

- Full relief may sot he availlable in every circumsiance. Sometimes countries define income in different and
incompatible ways, resulting in urrelieved double taxation which tax treaties can help remove. Tqually, tax due
on a piece of income in Denmark may not be large enough to recoup withholding taxes paid in other countries,
even if all the Danish tax is waived. This is often incorrectly referred to as double taxation, but is in fact simply the
application of different tax rates in different countries. The fact that a piece of inceme incurs different rates of tax
in different countries is a policy decision of those countries, and it is not self-avident that reducing the tax costs
for & Danish company to work in a given country in perpetuity, through a tax trealy, is always more beneficial for
that country than protecting its tax revenue base through withholding taxes.

- In any case, even this problem is overcome by many developed countries, including Denmark,
increasingly confining their tax bases to income generated within their own country alone
{territoriality). This makes double taxation of that income impossible in the first place, since it is exempted from
tax altogether in one country.*? In Denmark's case, interest, royaities and a small subset of dividends received
from & multinational's foreign subsidiaries may stilf be taxable in Denmark, but for these types of income unilateral
tax credits for foreign tax paid are generally availzble in Denmark and many other developed countries, as
discussed above.




This Is not to argue that double faxation does not remain in some cases, nor to deny that it can sometimes
place unfair tax burdens on an investor's cross-border income. But the scale and scope of double taxation is
shrinking as unilateral tax credits and territorial tax systems increase across the developed world; and non-treaty
mechanisms exist to relisve much remaining double taxation

in the large number of cases where Danish tax is not levied at all on a piece of income, or where foreign tax credits
are already unilaterally availabie, Denmark’s tax treaties are in practice not relieving double taxation - their stated
purpose - but simply driving down the rate of ‘single taxation’ on a multinational investor’s income. As discussed in
the naxt section, this may not bring the economic benafits that governments and investors often claim.

Do developing countries need tax treaties
with developed countries?

Governments signing tax treaties, including developing-country governments, may ¢ften be willing partners in
giving away their own country's tax base. Whan daing so they frequently cite the following two additional benefits
of tax treaties:

1) They can provide tools to combat tax evasion, through cross-border cooperation in collecting taxes.
Though this is frue, there is no reason why cbtaining these tools has to be conditional on restricting one's taxing
rights through a tax treaty. Information-exchange and some forms of cross-border cooperation can be obtained
through a bilateral tax information exchange agreement (TIEA) instead, as Denmark has done with many tax
haven' jurisdictions, but does not appear to have extended to any low- or lower-middie income countries except
Liberia (also a tax haven).?' At a lower transaction cost still, developing countries can now join the Multilateral
Convention on Mutual Administrative Assistance in Tax Matters, which Denmark has already joined. Denmark’s
most recent (2014) developing-country tax treaty is with Ghana, alsc a member of the Multilateral Convention, so
the tax cooperation and information-exchangs aspects of the new bilateral freaty simply reiterate provisions that
the two countries aiready enjoy thraugh the Multilateral Convention.

2) By reducing effective tax rates and providing certainty about the tax treatment of cross-border
income, they atiract foreign direct investment (FDI) into developing countries.

This is often expressed as an article of faith by developed- and developing-country governments aiike, but

the empirical evidence for it is surprisingly mixed. There are few econometric studies of tax freaty networks

that examine their iImpact on investment in low-income countries specifically?? Where such studies have been

conducted, they have generally found an increase in the number of new foreign businesses investing thanks to

a tax treaty being signed, but not necessarily an increase in the amount invested by a given business.® This is

consistent with wider evidence showing that tax is rarely a primary consideration for investors deciding to invest

into developing countries when other aspects of good investment climate - from infrastructure 1o political stability

- are nol in place. The factors influencing investment decisions more strongly - from the availability of good

roads to fair and functional police forces — are of course precisely the things paid for by tax revenues.®

This is not to say that tax treaties never increase foreign dirsct investment: but this, and the overall economic
henefits of driving down a developing country’s taxing rights in a tax trealy, are not a given. Thaey must

be assessed on a case-by-case basig, an assessment which is almost never done before tax treaties are
negotiated.?s




Danish tax treaty policy:
time to revisit past practices?

Benmark’s internslional ald programmes are increasingly prioritising the abilily

SoPYiQas

T OAREE 24 d

sustainably though strong tax systems, and by combating tax aveidance ang
evasion.

Denmark’s new Development Cocperation Strategy, outlined in August 2012, insists that “fa] prerequisite for
development s the mobilisation of sufiicient domestic revenue 1o finance reform and public services™® In Jung
2013 the Danish government announced a raft of new Danish aid for strengthening developing countries’ tax
systems.® And a central part of Denmark’s new Policy Coherence for Development (PCD) efforts, launched in
June 2014, is to “sirengthen efforts in the fight against tax loophioles, address ilicit financial fiows and promote
fair taxation of natural resources in the world's poorest countries” 28

Some of Demmark’s older tax reaties with developing countries contained key
wrovisions profecting those countries’ {ax bases. Peolioy Coherence for Development
provides an opportunily 1o revisit some of these beller deals for developing
pountries, which have not beer included in some of Benmark’s more recent
treatises.

From a progressive start in the 1970s, when Danish tax treaties included what were at that time some nearly
unigue provisions - such as the souwrce taxation of management fees - to protect developing couniries’ tax
bases,® there has been a change. From the mid-1980s Danish tax treaties with poor countries have adhered
more rigidly 1o the ‘OECD’ model treaty which prioritises residence {developed-country) taxing rights over
source {developing country) taxing rights; driving down developing-country treaty partners’ withholding tax rates
on grass-border income; and restricting the scope for those countiies Lo tax Danish companies' profits. For
example:

1) Several Danish tax treaties signed with developing countries during the 1970s and 1980s permitted
those countries to tax a larger proportion of the profits generated in their country by Danish
companies. This was done through a so-called ‘force of aftraction’ rule -~ a measure not found in the 'OECD
model” but included in the allernative, more pro-developrment "UN model’ treaty — that ensures all the profits
generated by all activities of the kind carried cut by a Danish company's branch in that developing country are
attributed to that (taxabie} branch.® This helps to prevent companies from avoiding tax by assigning some of
their profitable activities and assets — like a part of their sales, or part of a procluction faciity - to indepenclent
agents or smaller operations that fall outside their taxable branch.

2) Likewise a number of early Danish treaties, diverging from the OECD model, permit the developing
country to tax at source various forms of services and management fees. This is often & key area

of revenue foss for developing countries thanks to the practice of muitinational firms locating high-value
management and senvices functions outside higher-tax developing countries, often nominally in tax havens,

and charging their developing country operations large tax-deductible fees for such services.* Some Danish
treaties have also followed the ‘UN model’ in allowing ‘other income’ not dealt with explicitly in




the rest of the treaty to be taxed at source. This can help expand the range of activities of a multinational
group that are taxabie in the developing country, and ensure thai companies cannct avoid developing-country
tax by simply relabeling tax-eroding payments - like compensation paymenis, payments from insurance
compensations and arbitration awards- as something else.

3) Some of these earlier treaties have stronger measures to stop companies avoiding tax in
developing countries by disbanding and re-establishing operations like construction sites after short
periods of time to get around time-limits on tax-free operations: placing stricter caps than is permitted
under the ‘OECD mode!’ on the maximum length of time such operations can continue without incurring
taxation.

Fig. 1: The treatment of brarich taxation and services/management fees in Denmark’s tax treaties with
developing coLintries ¥
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While every treaty negotiation has individual features, overall these progressive features appear less common
in Danish treaties signed since the mid-1890s, which have stuck more closely to the ‘OECD model’ favouring
developed economies’ taxing rights over developing ones. Of course, we cannot tell whether some of these
developing country tax giveaways were requested by that country’s government itself in the hope of attracting
overseas investmeni. What is clear is thal 2 ‘race o the bottomy’ {or the benefit of Danish investors runs
contrary to Denmark’s aspirations to help beost developing countries’ tax revenues.




Most tax treaty negotiations are based on standard texts developed by two bodies: the United Nations,
open to all countries on an equal basis; and the OECD's Fiscal Affairs Commities, open only o 34 wealthy
countries, While the OECD Model was originally intended to be used for treaties between OECD Member
States at relatively similar levels of economic development, in practice the OECD Model has since the
1970s been used extensively in treaties between wealthy OECD states and much poorer countries, and
between developing countries themselves.

1) The 'UN Model', refiecting UN Member States’ broader economic interests, tends to be more
favourabie than the ‘OECD Model' 1o ‘source’ taxation, better protecting the tax base of countries that
are net importers of investment, capital and high-value services ~ generally the less wealthy country in
any given treaty pair. The UN Mode! also leaves several key issues - such as levels of ‘source state’
withhoiding tax — open to negotiation, rather than prescribing them (at low rates) in a model text, as the
‘OECD Mode!’ does.

2) The 'OECD Model' tends to support the taxing rights of the ‘residence state’, thereby generally
protecting the interests of wealthier countries which are the net suppliers of cross-border investiments and
high-value services to less wealthy countries.®

The twe models' differences should not be overstated: both invelve some sacrifice of taxing rights, and
neither model fully addresses some serious mechanisms through which developing and developed
countries’ tax bases are eroded: neither, for instance, explicitly permits the ‘source’ taxation of offshore
payments of management and services fees, though discussions are now underway at the UN to include
such a measure in the UN Model treaty.




The 2014 Denmark-Ghana treaty:
an opportunity for the Folketing to act

fos Jdume 2014 ?Eﬁ,ﬁmm gaﬁsz@igm@ﬁ o strengiben developing counitries’ abilily to

statement, Renmark signed iis aliest developing-country (ax treaty - with Ghang,
one of Benmark’s priorily development pariners, to which Denmark plans o phase
TEE a%@% by 2O17.

oW deve ﬁ@gzm@@a% %ﬁ‘és{‘@%ﬁ@ﬁ s own revenues, then gmm"%maﬁﬁsy this treaty

siwinks Ghang's taxing rights further in gome respects, than Denmark’s previous tax
reaties with doveloping countries, and Turther than 2l bul two of Ghane’s other tax

;«’ There is a real risk that the double faxation treaty between Denmark and Ghana

& limits the taxing rights for Ghana in a way that will impact the fax revenue of Ghana
negatively . This would be counterproductive in relation to ensuring sustainable
development of Ghana.”

Emmanuel Budu Addo ActionAid Ghana

Taxation of cross-border income

Tax treaties divide up taxing rights over cross-border payments for loans, capital, management, the use of
intellectuai property, and sc on. This reflects the fact that both the couniry where those payments originate
and the country of the recipient’s residence have legitimate claims to tax such income.

Taxing such income 'at source’ also provides a defence against the ability of multinational groups o use
such payments between related companies 1o shift taxable profits from countries where the group has its
operations, into offshore companies in low-tax jurisdictions from where the loans, capital and services are
— GN paper - provided. 3

The new treaty limits ‘source’ taxation of cross-border income to levels well below those established
by Ghanaian domestic law, effectively shifting taxing rights from Ghana to Denmark. 'Scurce’ tax on
dividends paid to significant shareholders® is capped atl 5% (when it would ctherwise be charged at 8% under
Ghanaian law); on interest at 8% (otherwise 10% under Ghanaian law); on royalties & technical services fees at
8% {otherwise 15% under Ghanaian law).

As Figures 2 and 3 show, no other treaty that Denmark has signed with a developing country,
and only two other tax treaties signed by Ghana, sets such caps as low as those in the Ghana-
Denmark treaty.




Fig 2: Maximum withholding fax rates permitted on cross-border income in Ghana's tax treaties. (The statutory
WHT rates were reduced in Ghana in the mid-2000s).%¢
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Taxing capital gains

Valuable assets like mines, factories and telecoms licences in a developing country derive value from that
country's resources and markets, yet often escape taxation in thase countries by being sold via offshore holding
companies whose gains are not taxed. The IMF has recently warned that “the non-taxation of [such] indirect
transfers can...raise serious equity and political concerns”, and that while “ftjax treaties can protect and clarify
the source country's rights. ..in practice, many existing treaties do not make clear provision on the issue (or

daefine source rights narrowly).” %8

Such offshore holding companies are often located in classic 'tax havens': but as many European countries
{including Denmark) have sought to make themselves more attractive as locations for muitinational holding
companigs by exempting gains from the sale of subsidiary companies from capital gains ax, they too have
become convenient locations for such offshare transactions. ™




Many deveiloping countries, like Ghang, seek to tax such gains under their domestic law instead *° But tax
treaties like the Denmark-Ghana treaty may remove their right to da so, by confining capital gains tax on
sales of shares In a company to the 'residence state’ of the purchasing investor only, and prohibiting source
state taxation. This is a measure purely for the benefit of multinationals: it does not help Denmark’s 1ax take,
nor eliminate double taxation, since in most cases gains from the sale of supstantial sharencldings in foreign
subsidiaries are already exempt from tax in Denmark.

The new Ghana-Denmark treaty allows the source state (usually Ghana) 1o tax gains made from the sale of
shares in a cempany deriving value from land and other 'immovable property’ in Ghana.** This is likely 1o be
particularly helpful in preventing Denmark from being used as a platform for oil companies to avoid Ghanalan tax
when they sell lucrative Ghanatan oil production operations. But by leaving out a further provision - previously
included in several cther Danish tax treaties — that would permit the source state to tax some of the gains from
the sale of shares deriving vatue from other kinds of (movabie) property, it potentially allows a similar kind of
avoidance of gains on businessas in other hugely lucrative sectors like T or consumer goods.

Taxing Ghanaian branches of Danish companies

As in most countries, & Danish company’s operations can only be taxed in another country If its footprint’ in that
country is large enough to constitute a ‘permanent establishment' (PE), or branch. Depending on how domestic
tax laws are drawn, companies may avoid iax on high-value functions like providing services, or constructing
infrastructure, by ensuring that their activities fall below the permanent establishment threshold. For example,
they can have expatriates provide high-value services, but not from a permanent office; or disband a building site
just before the threshold time for it to become a taxable establishment — a threshold it is therefore in their interest
to have ag lengthy as possible.

Thess thrasholds and definitions are established in Ghanaian domestic law, But the Denmark-Ghana freaty
shrinks some of these definitions further, There is no benefit to Denmark's tax base, since Danish companies’
foreign branches are already generally exempt from Danish tax. instead, the winners will simply be muitinationais

themselves. For example:

1) Profits from to a construction site established by a Danish company in Ghana are only taxable in Ghana

if the construction site operates for more than @ months. This limit restricts Ghana's taxing rights on
construction sites further than any previous Danish treaty with a developing country (see Figure 1);
further than six of Ghana’s nine other tax treaties;* and far more than Ghanaian domestic law, under
which such sites would otherwise be taxable after 90 days.*

2) In light of Ghana's nascent oil boom, revenues and personal income generated by oif exploration installations
established by a Danish company in Ghana will only be taxable if that installation is present for more than @
months — a very iong time to allow an exploration operation free of Ghanaian tax, and longer than any other
similar provision included in previous Danish tax treaties with developing countries, which range from 6 months
10 just 30 days {the latter agreed with Uganda in 2001).4¢

3) The Denmark-Ghana treaty also excludes from taxation some activities recommended by the UN Model

for inclusicon in tax treaties between developed and developing countries — such as the provisicn of services, a
commonly ‘offshored’ function in multinational groups. This prevents Ghana from making such activities taxabie
in the future, *©




Ironically, these restrictions on Ghana'’s ability to tax Danish multinational companies have been negotiated at
precisely the same time as Denmark is embarking on a four-year programme of development assistance to help
the Ghanaian Tax Authority broaden Ghana's tax base.™

% Ehe

window of opportunity to insist that the new reely does
taxpayer-funded ald efforts.

Offering developing countries
a bigger slice

As discussed above, Denmark’s older tax treaties contain some clear concessions to developing countries’
taxing rights. But all leave the door open for tax avoidance techniques like ‘treaty shopping’ {routing cross-border
payments through a third country to take advaniage of a generous tax ireaty with that third country).®® Even

the 2014 Ghana-Denmark treaty does not incorporate the limited measures recently proposed by the OECD's
current globat efforts, backed by Denmark, to prevent such abuse.

And across Denmark’s trealy network, fiscally vuinerable countries’ rights to tax Danish investments and cross-
border income are restricted in a number of ways — by design - that potentially reduce the tax that couid be
levied under those countries’ domestic tax systems in the absence of a treaty. These include:

1) Capital gains tax: Denmark’s treaties with Kenya, Kyrgyzstan, Indonesia, Morocco, Sri Lanka,
Tanzania, Uganda and Zambia deny those countries the right to tax the gains made by a Danish investor
sefling assets in those countries, if those assets are owned by another {offshore) company. This means that

an investor can avoid tax on gains made from seling their valuable factories, mines and businesses simply by
ensuring that those assets are cwned by & company outside the developing country’s jurisdiction, and that it
is the shares of the company that are sold rather than the assets themsslves. This makes these eight Danish
treaties more disadvantageous to developing countries than either the UN or the CECD models, both of which
now partly addrass this major loophole.

Even where Denmark’s tax treaties do address this loophale by allowing the treaty partner the right to tax
the gains made by Danish investors selling subsidiary companies in that country (such as the treaties with
Bangladesh and the Philippines), they Emit this right to companies deriving their value from land and other
‘immovable property’; which may cover companies owning mines, agribusinesses and other immovable
property, but overiooks other hugely lucrative sectors from services to consumer goods.®

2) Tax on cross-border income: As figure ihree {above) shows, Denmark's tax treaties with developing
countries have increasingly driven down the tax rates that those developing countries can levy on cross-border
income (withholding taxes). In some cases, developing countries have themselves reduced their rates even lower
than the limits imposed by treaty in recent years, often to try to atfract foreign investors. But in other cases, their
tax treaties with Deanmark still require a major cut in their current withholding fax rates:




Fig 4: Reduction of current (2014) withholding tax rate on cross-border income due to tax treaty with Denmark
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3) Permanent establishments, force of attraction: Several of Denmark’s older tax treaties sought 10
ensure that all the profits generated by all activities of the kind caried out by a Danish company’s branch in

a given developing country are taxable in that country.®' This ‘force of attraction' rule - recommended by the
UN Model - helps to prevent companies frem avoiding the developing country's tax by assigning some of their
profitable activities to independent agents, or to smalier operations not qualifying as a full-blown branch. The
treaties with Zambia, Morccco, Bangladesh and Uganda have ne such rule, effectively shifting a slice of taxing
rights frem these countries to Denmark; those with Tanzania and Kenya have more restricted ruies than those
recommended by the UN Model.

4} Shipping: As Denmark is the home o a significant slice of the world's shipping industry, it is significant
that some of Denmark’s tax treaties with developing countries permit them to tax scme of the revenues of
international shipping undertaken by Danish companies for customers in those countries, though generally

at reduced rates.® But other Danish treaties, including those with Ghana, Kyrgyzstan, Morocco, Uganda,
Vietnam, Indonesia and Zambia, reserve all such taxation to the residence state of the shipping company (in
practice, almost always Denmark}.




CONCLUSION: three steps to a responsible
tax treaty policy for Denmark

Benmark has a responsibility to ensure that its tax treaties are not undermining
its own infernational development commitments, and are not making it barder for
some of the world's poorest countries to raise thelr own revenues.

Tax is a central part of the social contract between the state and its people. The double
taxation treaty between Denmark and Ghana poses another challenge to the Ghanalan
State in relation to its accountability to its people. The treaty effectively limits the scope for
delivering the public services that the government of Ghana is required to deliver.”
Emmanuel Budu Addo, ActionAid Ghana

Likewise developing countries’ governments, sometimes willingly giving away their own faxing rights in the
pursuit of foreign investment, should sign tax treaties on the basis of full, publicly-available analysis of the costs
and benefits involved: an analysis rarely undertaken either in developed or developing countries.

To help both, Denmark’s government and parliamentarians can do three things:

1) Undertake an impact assessment of Denmark'’s existing and prospective ireaties with developing
countries, as the Netherlands has done and lreland is planning;

2} In the meantime, halt ratification of unratified treaties like the Ghana-Denmark treaty, which reduces
Ghanaian taxing rights on cross-border income further than any of Denmark’s other tax treaties with developing
couniries, and ail but two previous Ghanalan tax treaties.

3) Offer the opportunity for a fair, comprehensive and inclusive renegotiation of Denmark’s 14 treaties
with developing countries, including the Ghana-Denmark treaty;

1) Impact Assessment/Spillover Analysis: The government cannct know whether its treaties are undermining
its commitments to policy coherence without determining thesa treaties’ (i) positive economic henefils to treaty
partners, and (i} thelr impact on the tax revenues of those treaty partners.

This is not a radical proposal: the IMF, World Bank, CECD and United Nations have recommended that
developed countries carry out this kind of 'spillover analysis® for any major changes 1o their tax systems that
may affect developing countries; and several other European countries are already doing so for their tax treaties,
including the Netherlands and {prospectively) Irefand 5

Assessments commissioned by the Dutch government for their renegotiation initiative show methodologies that
might be used;® and a basic static analysis of 1ax foregone by treaty pariners under existing flows of cross-
border nvestment and income should be possible using bilateral data on nwvestment and income flowes 1o which
Denmark’s Nationalbank should already possess.

2} New treaties: Denmark should call a halt to its treaty negotiation programme until new guidelines for
negotiations are drawn up, as envisaged below. And the Folketing sheould not ratify new treaties, such as the
Denmark-Ghana treaty, unless:




a) The Danish government conducts and publishes an impact assessment of the new treaty’s fikely impact
an (i} foreign direct investment between Ghana and Denmark; i) lows of dividends, interest, royalties,
services and other income between Ghana and Denmark; {jii} tax revenue foregone by Ghana and Cenmark
as a result of the treaty.

b} The Danish government offers Ghana the opporiunity - should Ghana wish to do so - to amend
through a protocol the largest restrictions of source taxing rights in the treaty, as identified by this impact
assessment.

3} A renegotiation programme: As the Dutch government has done, the Danish government should offer to
renegotiate its 14 treaties with developing countries, should those couniries wish to do so.

Going beyond the Dutch government’s initiative, such a pro-development renegotiation should:

& Notjust 'update’ treaties to current UN or OECD standards, but more fundamentally seek a pro-
development apportionment of the international 1ax base between Denmark and its developing country
treaty partners.

b} Review the whole text, and allow the possibility of starting with a new text, providing both Denmark and
its treaty partners the space to develop a progressive new model for use in Danish tax treaty negotiations
with developing countries. This model could incorporate, for example, new items of income, or wider PE
definitions. Both sides should have the opporiunily to incorporate freely from the UN Madel, the OECD
Madel, and non-model clauses.

¢) Ensure equal negotiating ‘firepower' on Loth sides, given savere resource constraints within most
devaloping countries’ revenue autharities and finance ministries. For instance, in line with its existing support
for 'tax and development’ projects, Denmark could consider funding external legal or economic expertise for
the treaty partner's negotiating team, should the freaty partner wish to recruit such external expertise.

a} Allow for external stakehoiders to engage with the negotiation process: In contrast to the near-tctai lack
of scrutiny currently given t¢ tax treaty-making in aimost all developed countries, the UN Manual for the
Negotiation of Bilateral Tax Treaties between Developed and Developing Countries recommends, as best
practice, allowing “relevant parties in the private sector” (inciuding business and civil society from both treaty
partner countries) to review the progress of negotiaticns mid-way. % While the negotiations themselves

will remain confidential, such a consuftation may usefully highlight problems not yet considered in the
negoetiations, or issues regarding the emerging new treaty.

e} Provide the option fo terminate the tax treaty altogether. This would, of course, be the most
straightforward and compiete way to restore developing countries’ taxing rights over cross-border income.
Denmark’s treaty partners may not, of course, wish 1o do s0. But if they do (as with Mongolia and Argentina
since 201 1), they will still be able to obtain access to tax cooperation and tax information from Denmark
through the Multilateral Convention on Mutual Administrative Assistance in Tax Matters. Denmark’s policy
of pursuing tax treaties with develcping countries should respect this decoupling of tax cocperation

from taxing rights, reflecting the new opporiunities for tax cooperation alone provided by the Muttilateral
Conventicn,
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